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T he Legislative Decree n. 231/2001 introduced in Italy the system of admini-
strative liability of legal entities. This reform has put the Italian system on 

the same level of the most evolved foreign legislations on corporate governance, in 
accordance to those principles and uniformed procedures of international inspiration 
(Codes of best practice) elaborated by representative associations and financial 
operators such as: the OECD principles of Corporate governance of 1999; the Re-
commendations of the committee on Corporate governance chaired by Vienot in 
France; The combined Code principles of good governance and code of best practi-
ce in Great Britain. 

The Discipline 
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The system of administrative liability of legal entities with a 
look on both the eventual group liability and the  

effectiveness of the organization models 

T he system of administrative liability of legal entities is based on the follo-
wing principles: 

a) The violation committed must have been specified in the Law 
In the absence of the required adaptations (organization models) the company is 

only liable for those crimes indicated in the Law:  
b) A crime specifically indicated by the Law is committed by someone con-

nected to the company 
The Law also indicates the direct and functional relationship that  must connect 

who commits the crime to the company; 
c) There must be a connection between the legal entity and those 

(covering any position in the company) personally responsible for the crime  
Those who could be considered guilty can cover any position in the company 

and their activity must be adequately controlled for any potential risks: not having 
prevented the crime is both the reason and ratio of the company’s liability; 

 d) The crime is committed in the company’s interest or to benefit it   
The crime committed by an employee in the sole interest of the legal entity (even 

if it never actually obtained any benefit) is sufficient to determine the company’s 
liability; 

The functional relationship (point b) existing between who commits the crime 
and the company (respecting of the principle of autonomy of the legal entity) seems 
to exclude a mediated liability of the holding for crimes committed by someone in 
charge of a controlled/connected company, but the overall picture appears more 
complicated especially since the so called Savings Decree (L262/2005) was intro-
duced. The Savings Decree has introduced a direct liability of the holdings mana-

The principles 

“Le disposizioni in esso 
previste si applicano agli 
enti forniti di personalita 
giuridica e alle societa' e 
associazioni anche prive 
di personalita' giuridica.” 
 

(Art. 1. comma 2 of        
D. Lgs. 231/2001) 

 
[The D. Lgs. 231/2001 is applied 

to companies that have or do 
not have legal status.] 
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A  de facto consequence of this Laws international origins is a “reciprocity principle” that 
seems to exist between those Legal Orders that in various ways have introduced the sa-

me, or similar, kind of rules. It is therefore possible that a foreign Court requests the organisation 
models adopted by an Italian company operating overseas (connected to a crime committed in that 
territory by one of its employees) for violations of the norms on administrative liability. Similarly, the 
organization models of a foreign company operating in Italy might be requested in front of an Italian 
Court because the company  results connected with a crime committed buy one of its employees in 
our country. 

The organisation model therefore strengthens the extraterritorial protection of those companies 
operating overseas.  

The reciprocity principle 

E ven though the Law obligates every kind of company to undergo the required adaptations, 
the impact of the new legislation on the governance of both Italian and foreign companies 

operating in Italy differs according to the company’s dimensions.  
Companies of large dimensions appear to be more sensitive and receptive to the problem as 

they know well the topic of governance due to what could be defined as “company culture” . Their 
risk of violating the Law is in fact greater than smaller companies  because the complexity of their 
internal organization does not allow to supervise all behaviors (and therefore the necessity of valid 
organisation models). This is the reason that has brought the leading companies (whether quoted 
or not) to shyly begin the process of uniforming and adapting themselves to the norms: process 
that at the present state cannot anyhow be retained completed. 

On the contrary, most PMI’s (Italian acronym for small-medium companies) have not adapted 
themselves to the norms because they believe that, as the ownership and management of the 
company often collide and the administration is strongly centralized, these required adaptations are 
unnecessary or an unnecessary expense.  

These small or medium caps are frequently in business with the Public Institutions (whether it 
being local or national). This obviously facilitates various crimes ( i.e. bribery) against the Public 
Administration and as a consequence render liable even the company.  It must also be underlined 
that the internal organizations of these PMI’s are not as simple as one may believe: they have often 
have over a hundred employees and the strategic-operative choices are frequently made by agents 
that could commit crimes involving the company.  Those operating in this sector have therefore gre-
atly under-evaluated the problem.  

 Last but not least, many medium or large sized companies have found useful applying a tran-
sparency policy to their governance, by introducing organization models even in absence of any 
business with the Public Administration, because many corporate crimes are now in the acting ran-
ge of the new Law.   

The effective application 

gers for obligations regarding those controlled companies operating in areas where principles of tax 
and financial transparency are either not guaranteed or of high enough standards.  
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T o avoid the administrative liability of the company, the two fundamental necessary adapta-
tions are:  

- the predisposition of an internal organization model based on the surveillance of the compan-
y’s activities, to avoid the crimes from being committed; 

- the creation of a new independent internal organism (the so called Surveillance Organism or 
OdV) for the internal surveillance to limit and prevent the crimes from being committed; 

Various monetary sanctions (that can reach the amount of € 1.500.000,00) and interdictive san-
ctions can be applied to the company if no organization model and no internal OdV are created. An 
example of an interdiction sanction is one that prohibits a company from contracting with the Public 
Institutions: this would have both a preventive and a deterrent effect for those companies interested 
in or already doing business with the Public Institutions.  

Obligations and Sanctions 

“Se il reato e' stato commesso dalle persone indicate nell'articolo 5, comma 1, 
lettera a), l'ente non risponde se prova che: 
a) l'organo dirigente ha adottato ed efficacemente attuato, prima della commis-
sione del fatto, modelli di organizzazione e di gestione idonei a prevenire reati 
della specie di quello verificatosi; 
b) il compito di vigilare sul funzionamento e l'osservanza dei modelli di curare il 
loro aggiornamento e' stato affidato a un organismo dell'ente dotato di autonomi 
poteri di iniziativa e di controllo;  

[…] i modelli di cui alla lettera a), del comma 1, devono rispondere alle seguenti 
esigenze: 
a) individuare le attivita' nel cui ambito possono essere commessi reati; 
b) prevedere specifici protocolli diretti a programmare la formazione e l'attuazio-
ne delle decisioni dell'ente in relazione ai reati da prevenire; 
c) individuare modalita' di gestione delle risorse finanziarie idonee ad impedire 
la commissione dei reati; 
d) prevedere obblighi di informazione nei confronti dell'organismo deputato a 
vigilare sul funzionamento e l'osservanza dei modelli; 
e) introdurre un sistema disciplinare idoneo a sanzionare il mancato rispetto 
delle misure indicate nel modello.” 

(Art. 6. comma 1 and 2 of D. Lgs. 231/2001) 

[The adaptations required to avoid the company’s administrative liability.] 
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The liability of companies belonging to the same 
group 

T he relationships between legal entities of the same group - i.e. the holding and a 
company it controls - profoundly affect the possibility of establishing a common or distinct  

liability of the single entities. 
A concurring administrative liability between the holding and the controlled company, to which 

the person committing the offence belongs, raises some doubts on the possible application of the 
general Penal discipline to the special one of the 231 Decree,  which at Art. 5. co. 1, lett. A puni-
shes only those “organized units with financial independence”. It is actually referring to those 
structures inside a company to which who commits the crime belongs, therefore excluding the 
liability of others (the holding) for what the controlled company’s employee commits. 

The Italian Case Law has expanded the applicable range of the principle requested by the de-
cree, which identifies who commits the crime with the company, to attempt to surpass and cleave 
the connection between “crime committed by the individual” brings to the “liability of the company 
to which the individual is employed” and create an administrative liability for entire groups of com-
panies. 

The principle that the interest followed by a company belonging to a group is different from that 
of another company of the same group is also being surpassed. In some cases the Courts have 
recognized that the interest of a company belonging to a group, even though different from that of 
another company (of the same group) in which who committed the crime operates is, by introdu-
cing the concept of group interest, not to be considered a third party interest (Trib. Milano Ord. 20 
settembre 2004).  

The Italian doctrine and eminent scholars distinguish between two types of holdings: pure or 
mixed.  

In the case of a pure holding, the company simply holds some stocks and is not involved: in 
the activity of production and of commerce; in any changes in the technical or industrial processes 
and the decisional activity of the second company (passive participation). 

In the case of a mixed holding, the company in concert with the controlled company does so-
me industrial activity (directly or indirectly) through powers of management, imprinting and so on 
(active participation). 

Through the Courts extensive interpretation of the Law, the presence of a mixed holding requi-
res the application of the administrative liability as of Decree 231/2001. 

Assuming that the objective is the administrative liability of the holding (as of column A of table 
n. 1), a variety of other situations exist where entities (represented in the table by variables B and 
C) influence the application of the principle that identifies who commits the crime with the 
company (art. 5.D. Lgs.231). 

Table 1 
 

 

A) company  
administratively liable 

B) who committed t 
         the crime 

C) interest directly  
        involved 

1) holding employee  of the holding of the holding 

2) holding employee  of the holding of the controlled 

3) holding employee  of the controlled of the holding 

4) holding employee  of the controlled of the controlled 

5) holding employee  of the controlled of both 
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The case described in the Decree 231 is represented in n. 1): there is both identity and a direct 
connection between the company held administratively liable (the holding), the person who ac-
tually committed the crime (an employee of the holding) and the interest (of the holding) directly 
involved. 

The other hypothesis (2 to 5) develop situations in which the violation could be perpetuated 
and sanctioned only through an extensive interpretation of the Law or after a reform of the current 
Law. 

Recent Case Law has presumed an administrative liability of the holding for crimes that are 
committed by its employees in the interest of the controlled company ( hypothesis n. 2)  

Unless the general principles on people concurring in a crime is applied analogically to the ad-
ministrative liability, the hypotheses of an administrative liability of the holding for crimes commit-
ted by an employee of the controlled company, whether in the interest of the controlled, of the 
holding or of both, ( hypotheses n. 3 , 4,  and 5 ) remain without an answer. 

Further variables might complicate the above scheme of an infra-group liability. 
Jurisdiction problems exist in the hypothesis of a crime committed abroad by an employee of 

the foreign company controlled by the Italian company due to the foreign element resulting from 
the companies belonging to two different Legal Orders. In such a case, problems arise regarding: 

 
• the power of the Italian Judge who individuates the minimum needed for an enquiry (ex 

art. 4 co.1 – D. Lgs. 231) on a crime committed abroad by someone belonging to the 
organization of the foreign controlled company;  

 
• the possibility that the Italian holding is accused abroad by the foreign Judge. 
 

“Nei casi e alle condizioni previsti dagli articoli 7, 
8, 9 e 10 del codice penale, gli enti aventi nel ter-
ritorio dello Stato la sede principale rispondono 
anche in relazione ai reati commessi all'estero, 
purche' nei loro confronti non proceda lo Stato 

del luogo in cui e' stato commesso il fatto.” 
(Art. 4. comma 1 of D. Lgs. 231/2001) 

 
[The company that has its Head Office in Italy is also consid-
ered liable for crimes committed abroad, if the foreign judge 

does not proceed.] 

“L'ente e' responsabile per i reati commessi nel 
suo interesse o a suo vantaggio: 

a) da persone che rivestono funzioni di rappre-
sentanza, di amministrazione o di direzione del-
l'ente o di una sua unita' organizzativa dotata di 
autonomia finanziaria e funzionale nonche' da 

persone che esercitano, anche di fatto, la gestio-
ne e il controllo dello stesso; 

b) da persone sottoposte alla direzione o alla vigi-
lanza di uno dei soggetti di cui alla lettera a). 

L'ente non risponde se le persone indicate nel 
comma 1 hanno agito nell'interesse esclusivo 

proprio o di terzi.” 
(Art. 5. of D. Lgs. 231/2001) 

[The company is liable for those crimes committed in its inter-
est/advantage by : officials or directors in prominent positions 

and simple employees.]
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R ecent modifications to the Law (art. 165 quater D. lgs. 58/1998) have introduced new 
obligations for the management in relation to Corporate Crimes that are connected to 

the administrative liability of the company (art. 25 ter), influencing the hypothesis of infra-group 
administrative liability. 

The novelty consists in the newly introduced direct Penal liability of the manager of the holding 
(and on the new administrative liability of the holding in cases of penal liability of its manager) for 
events and for the surveillance on the controlled or connected foreign companies. Due to the di-
rect and immediate interrelation existing between the crime committed by someone and the 
company to which it belongs, each new hypothesis of a crime obviously also introduces an hypo-
thesis of administrative liability of the company.   

The Law now: establishes a direct and connection between the crime committed by an emplo-
yee of a holding and the internal events and acts of the controlled company; partially simplifies the 
overall picture by liberating it from complicated hypothesis of concurrence;  permits the identifica-
tion of a full and direct liability of the holding because linked to the crime committed by one of its 
employees, in respect of the rigorous legal criteria (scheme A 1 in table 1 based on the hypothe-
sis of the D. Lgs. 231). 

The procedure that sustains the administrative liability of the company while avoiding  its indi-
scriminate application appears legitimate: 

a) the crimes for which the company can be sanctioned, must be expressly indicated;   
b) the author of the crime hast to cover one of the typical roles (managing director, CEO or 

manager) expressly indicated in the connecting norms (art. 25 ter comma  1,  del  D.Lgs. 
n. 231/2001), in respect of legality.  

The novelty introduced on Corporate Crimes – which affects the administrative liability of a 
company - is that the holding is obligated to obtain the annual accounts of foreign controlled com-
panies operating in those countries lacking in a transparent financial regime.  The Law states that 
“The Italian companies emitting financial instruments that are  diffused throughout the public in a 
relevant manner … which are holdings of other companies located in countries that do not gua-
rantee the transparency of the constitution, of the financial situation and of the administration of 
the company, as well as Italian companies with shares quoted on regulated markets or that issue 
financial securities diffused throughout the public in a relevant manner, that are linked to the fo-
reign companies and are controlled by them” are held to comply with specific legal obligations 
(art. 165 quater TUF as introduced by art.6 L 262/2005 - “transparency of foreign companies”). 

These are obligations of the holding’s administrators, which expand both their personal area of 
Penal liability and the company’s administrative liability. 

They are: 
a) the holding’s administration, its managing director and its manager in charge of the editing 

of its financial documents sign the annual report of the foreign controlled company (attached to 
the annual report of the Italian company as of comma 1, with the declaration that it truly and cor-
rectly represents the pecuniary, financial and economic result of the stated period) with attached 
an “opinion report on the annual report” of the holdings department of control.   

b) a report by the administrators on the relationships existing between the Italian company and 
its foreign controlled company, with particular attention on the reciprocal debt and credit situations 
and on the operations done between them, including those guarantees given for securities issued 
in Italy or abroad. The report is also signed by the managing director and the manager in charge 
of the editing of its financial documents with an opinion report of the holdings department of 
control. 

c) the company in charge of the revision of the Italian company’s annual report does the revi-

Latest News and Developments 
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sion (as of art. 165 TUF) of the foreign controlled company’s annual report (attached to the Italian 
company’s annual report).  

d) the annual report of the controlled foreign company is transmitted to the CONSOB  (as  of 
art. 165 quater TUF ).  

The non-fulfillment of the above mentioned obligations a), b), c), and d) leads to various con-
sequences for the company.    

The comparison table (tab. n. 2) demonstrates links existing between the obligations introdu-
ced by the new Decree on Savings  (L. 262/2005)  and the crimes as of art. 25 ter of the D. Lgs. 
231/2001 on the administrative liability of legal entities. 

 
Table 2 

 
The new art. 25 ter introduces hypothesis that bring to an overall extensive reinterpretation of 

the new Decree 231 because the holdings obligations are multiplied as a consequence of those 
guarantees it must give for it’s own annual report and for the controlled company’s one. 

The holdings administrators specific position of guarantee for the compilation of the annual 
report of the controlled, similar to the liability for the compilation of the consolidated annual report 
with derived falsity, in part more or less voluntarily attempts to solve known problems since “it fre-
quently occurs that the inquiring magistrates, having verified not only that a company of the group 
has hidden its profits and that the destination is illegal [...] begin to search for an eventual concur-
rence of the holdings administrators [...] to then have opposed to them the principle of the auto-
nomy of the single companies of the group and the decisional power of those who manage them, 

Art. 165 quater D Lgs. 58 of 1998 in-
troduced by art. 6 L. 262 del 2005 

Art. 25 ter D. Lgs. 231 of 2001 
“corporate crimes” 

The report is not signed and/or contains 
lies and is not correct in its representation 
of the financial situation of the controlled 
company. 

Violation as of art. 25 ter lett. a) b) o c) 
for  false communications as of art. 2621 e 
2622 c.c. 

Missing report of the  administrators re-
garding the relations  between the Italian 
and the foreign controlled company. 

Violation as of art. 25 ter: lett. h) for not 
having controlled as of art. 2625 c.c. and  
lett. s) for having impeded the exercise of 
functions of the public vigilance authorities 
ex  art. 2628 c.c. 

Missing, inexact or incomplete revision 
of the annual report of the controlled by the 
revision company hired by the holding. 

Violation as of art. 25 ter lett. f) and g) 
for falsity in the report or communications of 
the revising company ex art. 2624 c.c. 

Missing transmission of the annual re-
port of the foreign controlled company to 
the CONSOB 

Violation as of art. 25 ter lett. s) for ha-
ving impeded the exercise of functions of 
the public vigilance authorities ex  art. 2628 
c.c. 
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even in the assembly.”   
The art. 25 ter on administrative liability for corporate crimes does not mention “the  annual 

report” of the company as the object of the illicit behavior, instead it indicates a series of behaviors 
and situations (false communications, false prospects, falsities in the revisions, prevented control, 
impeding the exercise of functions of the public vigilance authorities) applicable both to the annual 
report of the holding and to those failings  regarding the annual report of the controlled as distinct 
and identifiable violations. 

The new art. 193 bis of the TUF specifies that the new obligations of compiling and signing the 
annual report of the controlled company for those who formally dot not belong to it, give rise to all 
relevant civil, penal and administrative liabilities (and therefore also the application of Decree 23-
1).  

Moreover, articles 2621 c.c. and following (reformed as of art. 30 co. 1 and 2 L. 262/2005 and 
recalled by the Decree 231/2001 as crimes required for the administrative liability of the company) 
link the prevision of the crime to the “predisposition and compilation of the corporate account do-
cuments by the administrators, directors general and managers” (art. 2621 e 2622 c.c.) without 
specifying the identity of such documents; therefore, if the obligation of correctly predisposing and 
compiling the corporate account documents hangs on the person belonging to the holding, also in 
relation to the controlled company’s annual report, such documents activate a Penal liability of 
that person and an administrative liability of the company that he/she belongs to. 

The logical–deductive path faithfully describes the ratio of such norms that objectify the beha-
vior of both who commits the crime and the company: the guiltiness derives  from decisions of 
corporate politics. 

The following should be intended for corporate politics: 
the delocalization – a consequence of globalization – of its own activities in countries in which 

a certain level of financial transparency is not guaranteed; 
doing in those countries its own financial activities through its controlled companies, and not 

through its own organized units; 
The minimum obligation, correlated to the above mentioned corporate politics, is to take char-

ge of the infragroup corporate operations regarding the accountancy data of those controlled 
companies’, through further liability that is complementary to that already existing. 

For example: in the hypothesis of false communications that could be the cause of administra-
tive liability, the actual object of the behavior is identified in those annual reports and other com-
munications, foreseen by law for the associates and for the public, which includes (due to the new 
art. 165 quater TUF) the predisposition and signing of documents (annual reports and reports) of 
the controlled company.  

Case Law has historically expanded the notion of corporate communication, freeing it from the 
written form, from determined recipients, from it being obligatory etc. and even if the recent reform 
of Italian corporate Law has imposed a restriction to this expansion with the new art. 2621 c.c., 
the terms “reports” and “foreseen by Law” seem anyhow referable to the new obligations of the 
management of the holding regarding foreign controlled companies. 

Even in Case Law there is often a swaying between extensive and reductive interpretations of 
the liability of who committed the crime as of art. 2621 c.c., but in both cases it is possible to see 
that the violation consists in that person not having controlled the annual report of the foreign con-
trolled company that operates in a declared non transparent financial situation regime (not its 
own, but of its location). 

It has been observed that if there will be a reform of the principles of corporate Penal Law re-
quired for the administrative liability, the topic of the administrative liability of companies will inevi-
tably be subject to an overall reinterpretation.  

Any changes to the general norms that include the definition of a crime consequently bring 
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changes to those special norms that refer to those crimes. 
The expansion of the protection from corporate crimes has brought to an extension of the 

administrative liability regime, which imposes a revision coordinated with each novelty that is 
introduced on the personal liability of the administration organs of the management for those 
crimes foreseen in art. 21 ter of the decree: i.e. the administrative liability holdings for not having 
done “further activities of governance regarding the financial documents of the controlled.”      

The overall direction of the latest reforms is to arrive at an affirmation of ethical corporate 
principles to prevent some type of crimes.  

When a company belongs to a group, various problems arise (that must not be ignored by 
justice) regarding the connections between the activity of coordination, direction and surveillance 
of the holding and the controlled. 

These problems can obviously weigh on the organization model, on its effective functioning 
and on the possibility that the surveillance of the organization models of the controlled company 
can or not be concentrated at the holding. 

Under this point of view, the first organization models of the holdings have always mentioned 
the organization profiles of the controlled companies, with solutions that can be considered ge-
neric: or the holdings directly tackles the problem or it delegates the compilation of the organiza-
tion model, under its surveillance and advice, in the pure hope that the controlled company ba-
ses its organization model on the holding’s.  

The above mentioned activity of direction and coordination are desired, also due to the  re-
cent reform of corporate governance (art. 2497 c.c.), but is not obligatory as, for example, in the 
banking sector, where it’s expressly established for specific means ( art. 61 comma 4 d.1gs. n. 
385 of 1993 and relative surveillance instructions of the Bank of Italy). 

It therefore appears that the holdings power and duty of:  
determining the uniformed content of the organization models for the companies of the group;  
coordinating eventual variations that the specific activities of the controlled companies might 

require;  
demanding that Boards of Directors of the controlled companies adopt the organization 

model; 
proceeding periodically at the surveillance of the functioning of the models, in coordination 

with the single controlled companies surveillance organisms; 
demanding on being informed regarding the application of the models by the controlled com-

panies; 
 must anyhow be both done in the respect of the principle that establishes the autonomy of 

the single controlled companies and be based on explicit agreements of adherence.  
Each company must therefore nominate (inside the company) its organism of surveillance 

whose  functions and independence, required by the Law, cannot be removed.   

T he predisposition of adequate organization models, designed to prevent the crimes, is 
considered as of Art. 6 of the D. Lgs. 231/2001 an exempt from the company’s admini-

strative liability for those crimes committed by someone working for it (and therefore not only 
employee). 

There has been a long debate regarding the contents of such models, because it does not 
appear to be circumscribed to an area or sector of the company because the model must inste-
ad function as a stress test of each company activity, and also because (as there is no former 

The organization models  
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experience on the matter) the topic is currently subject to trial and error.  
Confindustria, Italy’s Industrial Association, has intended to facilitate the companies by drafting 

some guidelines which, even if retained effective, are only indicative as they cannot be retained 
sufficient for an adequate model that must instead be tailored to each single company. 

A Decalogue designed by the Organisms of Justice (which have thoroughly  undertaken the 
topic of the compilation of an organization model) can on the other hand be useful. In particular 
(Court of Milan on November 9th 2004) the attention has been oriented on: 

• the mechanisms of creating extra-account funds;  
•  how the accountancy is compiled; 
• how the annual report is compiled; 
• the billing mechanisms inside the group; 
• the movements of liquid assets between companies of the same group; 
• the way to execute the contracts; 
• the general controls.  
 
The identification of those activities in which crimes may be committed requires profound anal-

ysis of the company. This is in fact necessary to be able to identify both the areas involved and 
how the crimes could be committed, in relation to the internal and external operational context in 
which the company works, while also taking into consideration the history of the company (even 
juridical) and the characteristics of the other companies operating in the same sector. 

 
The analysis of the company’s history is essential to identify those crimes (and how they are 

committed) which are most likely to be committed (in the company). The historical data permits to 
understand when risk factors might be introduced, enabling the application of specific procedures 
to adequately control those phases.  

The following list is a mere example of those moments:  
• the offers are presented for those companies participating in “public contracts”;  
• contacts with the competition;  
• the constitution of an ATI;  
• the way the contracts are executed;  
• the analysis of the attributions to external advisers  with attention on their costs and their 

effectiveness); 
• the management of the economical resources and of the circulation of currency inside the 

group. 
 
An adequate and dynamic system of preventive controls must develop through the creation of 

specific protocols for the programming of the formation and implementation of company decisions 
on crime prevention. 

  
Various guidelines elaborated by some representative associations of companies suggest:  
• the separation of tasks between those involved in crucial phases of a risky process;  
•  the power to sign is coherently attributed in relation with the management and organization 

liabilities; 
• there must be a monitoring system able to signal critical situations; 
• in the specific sector concerning business relations with the P.A. a responsible inside the 

company has to be nominated for each operation which enters the risk area and he/she 
must specifically document the activities done; 

• participations in consortiums or in ATI’s (temporary joint ventures) require the adoption of 
stronger controls; 

• the use of instruments to verify the existence, not only in the accountancy, of the work done 
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S ome useful indications for the compilation of an adequate compliance program rise due to 
the unsuitability of the examined models. 

  
1.SURVEILLANCE ORGANISM 
Independency, professionalism and autonomy have to be guaranteed to an entity that is adequa-

tely efficient in its tasks. 
Under this profile, many models appear generic and incomplete. 
The examined models usually just recall the “curricula of the organism’s single components” wi-

thout requiring that they must have specific capacities regarding the inspecting and advisory activity 
(statistical sampling; techniques for analyses and risk assessment; techniques of interviewing and 
elaborating the questionnaires and methods of identifying frauds). 

Those convicted - with a sentence that cannot be revoked - for a crime mentioned in the D. lg. 
231/2001 or that have been convicted with even a temporary interdiction from public offices or from 
managing offices of legal entities or Firms, are ineligible to become components of the organism.   

The surveillance organism (even if internal) must be independent and be able to control its emplo-
yees, managers and CEOs.  

On the other hand, having only the sentence that cannot be revoked as a case of ineligibility ap-
pears too risky: otherwise someone convicted for corruption, tax fraud, fraud against the P.A - with a 
sentence that instead could be revoked – or someone convicted for corruption with a “negotiated 
sentence” that cannot be revoked, could be nominated a component of the surveillance organism.  A 
similar nomination would certainly be sanctioned by the authority and judged as an unacceptable im-
prudence.  

 
2. STAFF TRAINING 
The training must ensure that the employees and the managers have an adequate level of kno-

wledge, understanding and application of the model and does not differ from the training of employe-
es in general, of employees which operate in specific areas of risk, of the surveillance organism and 
of those working in the internal control; the contents of the courses, their frequency and their compul-
sory participation are not foreseen; neither are controls foreseen on both the frequency and the qua-
lity of the contents of the training programs.  

 
3. DISCIPLINARY SYSTEM 
Disciplinary sanctions are not expressly established for those administrators, general managers 

and compliance officers that as a consequence of their negligence or inexperience were unable to 
individuate and therefore eliminate violations of the model and, in the worst cases, the perpetration of 
crimes.  

 
 

The model requirements 

• the use of instruments and mechanisms which make transparent the financial resources 
management and prevent the creation of hidden availabilities, through the emission of invoices 
of inexistent operations, unjustified monetary circulation between companies of the same 
group, payments for advice never received or of a value inferior of that declared.    

 
It’s obvious that the commitment of such a series of crimes (which the compliance programs tries 

to prevent) implies that the company has money that does not appear in the official accountancy and 
that could therefore be spent without there being any surveillance on it. 
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4. CRIME MAPPING 
The elaboration of organization models must take into consideration the specificity of the company 

for which they are elaborated, of the sector in which it operates and its history (even judiciary).    
If the administrators are under enquiry for serious cases of corruption and fraud against Public 

Entities, the mapping of the risks and the identification of protocols of prevention must be extremely 
careful regarding: those profiles linked to the management of the economic resources; the creation of 
hidden funds; the management of all the phases relative to both the participation in tender for con-
tracts and their execution. 

To enable the predisposed model to be retained both specific and effective, it must pose its ac-
cent on the identification of how the hidden funds are set aside (used for hidden payments) and on 
the lack in organization and internal control which can facilitate the management of financial resour-
ces characterized by lack in transparency. 

 
5. CONTROLLING AND MONITORING THE MODEL 
Systematic procedures of research and the identification of risks for particular circumstances are 

not foreseen: neither for the control and monitoring systems on the functioning nor for the updates of 
the model. Routine or non-routine periodic controls on the Firms sensitive activities are also not fore-
seen.  

 
6. OBLIGATION TO REFER TO THE ODV 
An obligation consisting in the employees, managers and administrators of the company having to 

refer to the OdV information regarding the company, violations of the model or crimes foreseen is 
neither foreseen nor disciplined. 

The only extremely generic prevision is regarding the predisposition of information channels 
through which those who are informed on illicit behavior inside the company can refer them to the 
OdV. 

 The merely programmatic content needs to be modified to give concrete indications on how those 
informed of illicit behavior can refer it to the ODV: the “information channels” referred in the organiza-
tion model should instead be made known – even through the circulation of the model –to the com-
pany’s employees. 

The relevance of an obligation for employees, managers and administrators to refer information to 
the ODV is also underlined in those schemes elaborated by some representative associations of 
companies in their attempt to catalogue the data that they retain should compulsory be referred to the 
OdV. 

 
 7. VAGUENESS OF THE PROTOCOLS 
The foreseen prevention protocols, through the predisposition of mechanisms of archiving the 

company’s accountancy to allow its historically reconstruction, must be considered generic and ab-
stract in the absence of any indications on how the archiving is done (the mechanisms and its fre-
quency) and on the actual controlling powers of the OdV.      

T he following is a summary of the indications given:  
The Model must be based on a specific and exhaustive mapping of the risks, not on one that 

is merely descriptive or repetitive of the norms.    
The Model must require that the components of the OdV have specific capacities in inspection an 

advisory activities. 
The Model must require as a case of ineligibility to become a component of the OdV that the per-

The “Decalogue 231” of Milan’s Courts 
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son has not been convicted with a sentence (even negotiated) that can still be revoked.  
The Model must distinguish between the training of employees in general, of employees which 

operate in specific areas of risk, of the surveillance office and of those working in the internal control. 
The Model must establish the contents of the training courses, their frequency, their compulsory 

participation and controls on both the frequency and the quality of the contents of the training pro-
grams.  

The Model must establish the disciplinary sanctions for those administrators, general managers 
and compliance officers that, as a consequence of their negligence or inexperience, were unable to 
individuate and therefore eliminate violations of the model and (in the worst cases) the perpetration of 
crimes.  

The Model must establish systematic procedures of research and identification of risks when there 
are particular circumstances (ie. new knowledge of previous crimes, numerous personal turn-over 
etc.) 

The model must establish routine/non-routine periodic controls on the Firms sensitive activities.  
The model must require and discipline the obligation of the employees, managers and administra-

tors of the company having to refer to the ODV information regarding the company, violations of the 
model or crimes. It must also give concrete indications on how those informed of illicit behavior can 
refer it to the ODV 

The Model must contain protocols and procedures that are concrete and specific.  
Avv. Nicola Tilli 

 

Closing Notes 
If a company wants to operate professionally, seriously and in transparency, the above mentioned 

adaptations must be done and should not be postponed. 
 The requirement that the model must be specific and not generically based on simple guidelines 

means that it must be built, case by case, through a careful study of the company’s structures, of its 
offices and behaviors which necessarily requires a work comprising of due diligence and overall con-
sultancy.  

The professionals at Nova Studia [www.novastudia.com] operate on the legal aspects of  the ad-
ministrative liability of a company and collaborate with foreign consultancy companies on accoun-
tancy profiles and company consultancy, guaranteeing that the client has the maximum assistance 
regarding all the delicate profiles concerning the administrative liability of the Company.   

For further information please contact avv. Nicola Tilli at the following e-mail address: nico-
la.tilli@novastudia.com 

 
 
 
© Avv. Nicola Tilli 2006. This document is of exclusive property of its author to whom all rights 

are reserved.  
 


